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Controlled Digital Lending Elements

● Legitimately owned copy
● “Own to Loan Ratio”
● Digital Rights Management



Goals

● More effective collection development, 
collection sharing and preservation

● Level playing field in searching
● Maximize resources – budget, time, and 

personnel



Fair Use §107

● Four prongs
○ Purpose and character of use
○ Nature of work
○ Amount and substantiality of work used
○ Market effect



Purpose and Character of Use

● Transformative?
● Not commercial
● Underlying purpose is the same as the 

exhaustion doctrine 



§109: First Sale Doctrine

■ The term first sale focuses on whether there 
has been a first, authorized sale of a particular 
copy; 
– if so, the copyright owner may not prevent 

subsequent sales. 
■ Section 109 does not require a sale 



Purpose and Character of Use

● Transformative?
● Not commercial
● Underlying purpose is the same as the 

exhaustion doctrine 
● No additional copy is being used



Nature of & Amount Used of Work

● Largely neutral
● Context dependent



Market Effect

● Library owns a legitimate copy of the book
● The digital copy substitutes for the owned 

copy
● Same damage as using its acquired item

○ Technology



How CDL is Being Used

● Alice Jordan Collection
● Houghton Mifflin back catalog 
● Mark Judge’s Wasted 
● Turning Wikipedia blue 
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Other Resources on CDL

○ https://controlleddigitallending.org/
○ FAQ on Myths and Realities of CDL
○ White Paper on CDL: http://bit.ly/FUW2019Hansen
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ReDigi

ReDigi Lower Court: used e-book, used mp3, used 
digital secondary market

● Found to be infringement
● “First sale defense does not permit sales of digital 

music files”

Appeal: Capitol Records, LLC et. al. v. ReDigi Inc., et. 
al. 

● Still infringement, but…...


